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Employee could not be released from
a  non-compete  clause  in
shareholders’  agreement  by
settlement agreement on termination
of employment
The Commercial Court held that a settlement agreement between
an employer and employee had not discharged the employee from
a non-compete clause in a shareholders’ agreement to which he
was a party.



The Claimant, Mr Herbert, was a senior employee and member of
the executive management team for Ideal Standard International
BVBA, the main operating company in the Ideal Standard Group.
His employment contract contained confidentiality obligations,
but  no  restrictive  covenants.  Mr  Herbert  entered  into  a
shareholders’ agreement with the five group companies that
owned the Group’s operating companies, and was allocated a
substantial number of shares.

A non-compete clause in the shareholders’ agreement stated
that for 18 months after termination of employment, Mr Herbert
must not “carry on or be engaged in or concerned or interested
in any business within the Group’s jurisdictions where it
would be in competition with the business activities of the
Group or any Group company”. The agreement provided that a
waiver of any term or breach of the agreement had to be in
writing and signed by or on behalf of the party granting it.

Mr  Herbert  was  subsequently  dismissed  and  entered  into  a
settlement agreement with his employer, which stated that the
parties would have no further obligation to each other, save
for what was provided in the settlement agreement itself. A
clause provided for a waiver from Mr Herbert of his rights and
stated that the employer “ensures that the waiver also applies
to other companies and entities of the Group”. Mr Herbert
thereafter started working for a competitor, but two companies
within the Group sought an injunction.

The injunction was granted to restrain breach of the non-
compete clause. The court found that the settlement agreement
had been signed by the employer, which was the main operating
company  within  the  group,  but  did  not  constitute  a  valid
waiver of rights under the shareholders’ agreement by any of
the  other  parties  to  it,  even  though  a  statement  in  the
settlement agreement made clear it was intended to settle
outstanding differences with the employer and/or any other
company  in  the  group.  The  settlement  agreement  had  been
expressly signed by an executive “for and on behalf of” the



employing company, not any other company in the group.

Mr Herbert was a senior executive and his shareholding was
substantial.  He  was  also  integral  to  the  business’s
relationships with clients, privy to confidential information
and had years of working with other employees. Hence, it was
held that a serious issue was to be tried as to whether the
covenant was reasonable in scope.

Ideal Standard International SA and another v Herbert [2018]
EWHC 3326
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