Employer’s duty to offer a
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to a woman on maternity leave
arises when 1t becomes aware
of potential redundancy
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The EAT has held that an employer’s duty under the Maternity
Leave Regulations to offer a woman on maternity leave a
suitable alternative vacancy arises when the employer becomes
aware that her role is redundant or potentially redundant. The
failure to make such an offer renders the woman’s dismissal
automatically unfair.

Mrs Wainwright had worked for Sefton Borough Council as Head
of Overview and Scrutiny for over 12 years. The council had
been planning redundancies since 2010 and executed that plan
in 2012. As part of the restructure, in June 2012, the council
proposed to combine Mrs Wainwright’s role with Head of Member
Services, held by Mr Pierce, to create a single role of
Democratic Services Manager. Mrs Wainwright went on maternity
leave in July 2012. On 26 July 2012, Mrs Wainwright'’s and Mr
Pierce’'s positions were formally placed at risk of redundancy.
In December 2012 the council invited Mrs Wainwright and Mr
Pierce to interview for the new role, following which it was
offered to Mr Pierce. Mrs Wainwright was put on the
redeployment register; Mrs Wainwright was given three months’
notice in January 2013 of her dismissal for redundancy.

Mrs Wainwright brought claims for breach of the Maternity
Leave Regulations and direct discrimination. In response, the
council argued that its duty to offer an alternative role only
arose once the reorganisation was completed, i.e. when Mr
Pierce was chosen for the combined role in December 2012. It
also submitted that the new position created was not a vacancy
in the usual sense, in that it was only open to two



candidates, so Mrs Wainwright was only entitled to
advantageous treatment once she was in the redeployment pool.

The EAT found that it would undermine the purpose of the
legislation to say that the employer is only obliged to offer
an alternative vacancy once a restructure is complete; the
obligation to offer alternative employment arose on 26 July
2012 when Mrs Wainwright’s role was formally put at risk of
redundancy. Further, it was wrong to say that the new role is
not a vacancy simply because it was only available to a
limited pool. In any event, it was open to the council to
offer a suitable vacancy other than that of Democratic
Services Manager. The EAT held that the council had been wrong
to ask Mrs Wainwright to take part in an interview process at
all; the right under the regulations is to be offered a
vacancy regardless of whether the woman is the best person for
the job.

Sefton Borough Council v Wainwright UKEAT/0168/14
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